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January 6, 2016 

 
UPDATE FOR DEALERS 

New OSHA/MIOSHA Recordkeeping Requirements for Dealers  
 
In September 2014, DADA and MADA reported that the Occupational Safety and Health Administration 
(OSHA) had eliminated recordkeeping and reporting exemptions for a number of industries, including 
motor vehicle dealers. Under the federal requirements, beginning on January 1, 2015, covered employers 
were required to use OSHA Form 300 to record workplace injuries and illnesses. Beginning on February 
1, 2016, the federal law requires covered employers to also post an OSHA Form 300A summary of the 
workplace injury and illnesses that occurred in 2015.  
 
OSHA has provided an online tool to train employees to complete the newly required forms, which can be 
accessed at: https://www.osha.gov/recordkeeping/tutorial.html.  Dealers may also want to review 
NADA's guide, Injury & Illness: Q & A for Franchised Dealers, which answers some related questions 
dealers may have. 
 
The state of Michigan adopted the new federal OSHA rules by reference and, effective September 1, 
2015, Michigan employers were required to report any work-related amputation or loss of an eye within 
24 hours of the incident. Beginning on January 1, 2016, Michigan employers were required to report 
any in-patient hospitalization of any employee within 24 hours of the incident. Employers can go to the 
MIOSHA recordkeeping website (www.michigan.gov/miosha) to report an in-patient hospitalization, 
amputation, or loss of an eye incident, or call the new injury report line at (844) 464-6742. This system 
should not be used for reporting work-related fatalities. All work-related fatalities must still be reported 
within eight hours to the current fatality line: (800) 858-0397. Beginning on February 1, 2016, Michigan 
employers should post MIOSHA Form 300A. (MIOSHA released a bulletin in December with more 
details about the new regulations.) 
 
We have learned that several dealers recently have been subjected to full OSHA/MIOSHA audits when 
they were unable to produce the required recordkeeping documentation upon request by regulators. 
Dealers should ensure that they are in compliance with these new recordkeeping requirements. 
  
If you have any questions regarding the new requirements, please call DADA at (248) 643-0250 or call 
MADA at (800) 292-1923. You may also contact Robert Y. Weller II, John F. Youngblood, or Kristen L. 
Baiardi of Abbott Nicholson, P.C. at (313) 566-2500. 
 

This advisory has been prepared by Abbott Nicholson, P.C. 

https://www.osha.gov/recordkeeping/tutorial.html
http://images.magnetmail.net/images/clients/NADA/attach/InjuryIllnessRecordkeeping_QA.pdf
http://www.michigan.gov/lara/0,4601,7-154-11407_30929---,00.html
http://www.michigan.gov/lara/0,4601,7-154-10573_11472-370952--,00.html
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February 5, 2016 

 

NOTICE TO DEALERS 

HB 5312 Proposes Anti-Dealer Changes to Michigan Automobile Franchise Act 

 

On Wednesday, February 3, 2016 Rep. Aaron Miller (R-Sturgis) introduced House Bill 5312, which 
proposes alarming anti-dealer changes to the Michigan Automobile Franchise Act, Public Act 118 of 
1981. There were seven co-sponsors of the legislation: Ken Yonker (R-Caledonia), Tim Kelly (R-
Saginaw), Gary Glenn (R-Midland), Thomas Hooker (R-Byron Center), Roger Victory (R-Hudsonville), 
Jeff Irwin (D-Ann Arbor) and Dave Pagel (R-Berrien Springs).  The bill has been referred to the House 
Commerce & Trade Committee for review.    
 
When introducing the bill, Rep. Miller submitted additional information, including a letter explaining the 
legislation and a letter of support from Tesla Motors. The Auto Dealers of Michigan, LLC (ADM) has 
been expecting a bill to be introduced on behalf of Tesla for some time, which would allow the company 
to sell vehicles directly to consumers. However, this bill proposes changes far beyond what we 
anticipated. 
 
The bill would allow any automobile manufacturer to operate manufacturer-owned dealerships within the 
state. They could open any number of dealerships, whenever they want, without any recourse--with the 
stipulation that the dealerships must be at least 10 miles away from one of their franchisees.  This is an 
affront to all franchised dealers in Michigan and sends a very concerning message to all other franchised 
businesses operating in this state. 
 
Representative Miller’s position is very clear--it is an attack on automobile dealer businesses across the 
state and the exemplary people you employ.  Dealers have followed the law, paid the appropriate taxes, 
invested in facilities, employed tens of thousands of people and supported the regulatory process - only to 
now be attacked by a few misguided officials.  At this time NO manufacturer or other similar industry 
group supports this proposal.   
   
We are reviewing the bill with our legal teams, discussing the language with legislators and will be 
reporting to members of the ADM board once we have more information.  Since a bill has officially been 
introduced, there is a formal process to follow and a timeline will be developed.  As you know, we will do 
our due diligence and create a “response” rather than just a reaction. 
 
We have attached a copy of the bill as introduced, the letter of explanation from Rep. Miller and the 
support letter from Tesla (see following pages).  Dealers may also be interested in hearing the interview 
Rep. Miller gave to The Paul W. Smith Show regarding the bill. 
 

http://www.legislature.mi.gov/documents/2015-2016/billintroduced/House/pdf/2016-HIB-5312.pdf
https://audioboom.com/boos/4144602-state-rep-aaron-miller-introduces-controversial-tesla-legislation-2-4-16
https://audioboom.com/boos/4144602-state-rep-aaron-miller-introduces-controversial-tesla-legislation-2-4-16
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Dealers are welcome to call the DADA at (248) 643-0250, MADA at (800) 292-1923 or the ADM at 
(517) 492-2886 regarding any of this information. 
 
This is a developing story and will be a real darling of the press in the coming days.  There will be much 
more information discussed in media outlets in the near future, and reporters are going to be looking for 
dealer input.  We would like to offer a few options for responding to questions if you are asked.  Of 
course, you are always encouraged to refer them to your association. 
 
• The bill has just recently been introduced and our associations have a joint committee that will be 

reviewing the legislation. They will then take a formal position and I can share with you at that time. 
 
• The bill appears to be a direct attack to the Michigan Automobile Franchise Act and indirectly attacks 

all franchise relationships in the state.  This legislation harms MY business and employees. 
 
• It is concerning that a piece of legislation would be introduced completely changing the regulatory 

relationship of all dealers and their manufacturers. This regulation has been in place for more than 30 
years and has worked well for consumers, manufacturers and dealers. 

 
 
 









 
Dealer Advisory  

March 2, 2016
 

 
 Wire Harness Class Action Litigation

First Wave of Settlements for Dealers Announced
  

As you may be aware, several settlements in a Federal multi district antitrust case involving
several automotive suppliers was approved recently. The litigation alleged that the companies had
conspired to fix prices, effectively raising costs for their customers, who are auto manufacturers,
dealers and consumers. Several class action suits followed at the state level, involving not only the
direct purchasers in the case (the auto manufacturers), but also their customers (auto dealers) and
their customers' customers (consumers), the indirect purchasers. A settlement was reached in the
state class action suit brought on behalf of dealers, and now it's time to distribute the settlement
pool, which is approximately $35 million. Others cases are ongoing.
 
To assist in providing information to auto dealer class members about claims applications and
processing, the court has designated Dewitt "Sparky" Lovelace, Class Counsel, as a contact for
dealers. His phone number is (850) 8376020 and his email is dml@lovelacelaw.com. His office
will answer any questions from dealers and help dealers fill out a claims form at no cost to the
dealer.
 
Below are some key facts about the settlement and information about applying for damages:

The settlement only applies in the states that allow indirect purchasers (in this case, dealers)
to recover damages. Michigan is one of the states whose laws provide damage remedies.
Any payments will be awarded directly to dealers.
 
Eligible dealers may apply for damages from the settlement fund if they purchased certain
vehicles during the period of January 1, 1998 to September 12, 2105. Dealers may be
permitted to use yearend OEM statements of automobiles sold or leased during a calendar
year as a proxy for model year purchases. This will greatly simplify the process.
 
A Claims Administrator with Gilardi & Co. LLC has been appointed to oversee the
application for, and distribution of, the settlement money. Dealers who are eligible must
apply no later than March 31, 2016. Dealers should go to the website
www.autodealersettlement.com for detailed instructions about how to apply, and to submit
an application.

 

mailto:dml@lovelacelaw.com
http://r20.rs6.net/tn.jsp?f=001lYl4YtE6WX7DV7g3UF8Et_UefC44dZTMYDzaoSy4aNhn5pZ70Z7xi9Bma7GU0nI3Z80o15sCdK8dDXESD0ryfH1onKggSRtCYA2Rn42XfF9f8ibk77nfsZMVWWHIbyULPxe7OebPwYG1HReJyn_Df8V88rjoBuF8Xy6jSBd74gw2Mfgmm6aAdw==&c=&ch=


If you have any questions regarding this information, please call DADA at (248) 6430250 or call
MADA at (800) 2921923.
 
This advisory has been prepared in conjunction with Mr. Robert Weller of Abbott Nicholson, P.C.

Printer friendly PDF

 

http://r20.rs6.net/tn.jsp?f=001lYl4YtE6WX7DV7g3UF8Et_UefC44dZTMYDzaoSy4aNhn5pZ70Z7xi9Bma7GU0nI30hZ1LDjF6pNEuItvcUpaMiZT-nxLPfCZKw_-pL8G54cTa4-rpX-bjXAfQW6X0IWDjXVxiPpmIrwmOBOy4PfVEaP1r36pZrLGvngJapl3wO3UGGIlPbQTVskdiFMHhCDKDanyccgVgvFvNvE8RsOm7qMVXSyLo6XRW8ggcqydpqT3PHTKh0fhUw==&c=&ch=


 
Dealer Advisory  

March 30, 2016
 

 
 Automotive Parts Litigation Settlement  Deadline for Participation Extended

  

As we notified members earlier this month, dealers in Michigan may be eligible to apply
for damages from a recent settlement fund if they purchased certain vehicles during the
period of January 1, 1998 to September 12, 2015. The settlement follows litigation alleging
that several automotive suppliers conspired to fix prices, effectively raising costs for their
customers, who are auto manufacturers, dealers and consumers. The deadline to apply for
settlement money has been extended to May 15, 2016.
 
Below are some key facts about the settlement and information about applying for
damages:

The court has designated Dewitt "Sparky" Lovelace, Class Counsel, as a contact for
dealers. His office will answer any questions from dealers and help dealers fill out a
claims form at no cost to the dealer. Please contact him by phone (850) 8376020 or
email dml@lovelacelaw.com.
 
Please go to the website www.autodealersettlement.com  for detailed instructions
about how to apply, and to submit an application.
 
Dealers may be permitted to use yearend OEM statements of automobiles sold or
leased during a calendar year as a proxy for model year purchases. This will greatly
simplify the process. 

 
If you have any questions regarding this information, please call DADA at (248) 6430250
or call MADA at (800) 2921923.

 
This advisory has been prepared in conjunction with Mr. Robert Weller of Abbott Nicholson, P.C.

Printer friendly PDF

mailto:dml@lovelacelaw.com
http://r20.rs6.net/tn.jsp?f=00113B6m2i9_d8AFfwjFG995VA5SJz0qsPxnp00qCb8BRnKTPoydexGBADoMtabYuSKDfg4qkdrGyqX5_insByvtUSn5OPafrEIeqhotxdWtUMrzhHTxGF-POMvglFPOXkBFVoOjbq0I5nfcTrTW8uQS_vJ6Ss5tk9xu-aY23QOmxoeJzAtqFM2JQ==&c=&ch=
http://r20.rs6.net/tn.jsp?f=00113B6m2i9_d8AFfwjFG995VA5SJz0qsPxnp00qCb8BRnKTPoydexGBFCiExWt6Hz4uSnd_ivzgixH_m0ur3oxKAI6toQ5enJ3KQjGfrgHNsdYV1qPkLg6SXUUCFcupcEd2rvomRQws-TiN5aOq3ZzHUXU4nd1jzhBJ5Y1Uf2NkmkBrPzQiVlROKEebFPyBbaka44yoTTxbbdWDnEig6wpYYNuN4KoDQOcoWeRs6wtcRns9nKbZpcJ4w==&c=&ch=
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Dealer Alert 
May 5, 2016 

 
 

NOTICE TO DEALERS 
Wire Transfer Request from “Dealer” 

 
DADA and MADA members should be aware of a scam that is making the rounds again and 
targeting dealerships. A dealership general manager received an email claiming to be from the 
dealer, sent from the dealer’s email address, requesting an urgent wire transfer.  
 
Sensing something odd, the GM asked the dealer to call him directly.  A few emails passed back 
and forth between the scammer and GM. The GM asked for additional details about the wire 
transfer.  The “dealer” would reply, but continued to claim he wasn’t able to call (bad reception, 
in a meeting, the scammer stated the GM was just being paranoid, etc.). Ultimately the GM knew 
something wasn’t right and informed the scammer he could not authorize a $76,000 wire transfer 
for auto parts without proper documentation.  
 
It is believed that scammers may be going to LinkedIn or other websites and finding the names of 
high level employees.  The scammer either hacks the dealer’s email account, or sets up an email 
masked with the company's dotcom so it looks authentic. 
 
Thank you for keeping DADA and MADA aware of potential scams so we can alert all dealer 
members. If you have questions or other information please call DADA at (248) 643-0250 or 
MADA at (800) 292-1923.  



 

 
 
Michigan Automobile Dealers Association Detroit Auto Dealers Association 
1500 Kendale Boulevard, P.O. Box 2525 1900 West Big Beaver 
East Lansing, MI 48826-2525 Troy, MI 48084-3537 
www.michiganada.org www.dada.org 
(517) 351-7800 (248) 643-0250 
(517) 351-3120, facsimile (248) 643-8788, facsimile 

 

 

Dealer Advisory 
May 19, 2016 

 

 

NOTICE TO DEALERS 

U. S. Department of Labor Announced New Criteria for Exemption from Overtime Pay 

 

As has been widely reported in the media, the U.S. Department of Labor on May 17, 2016 issued a new 
final Overtime Rule which will take effect December 1, 2016.  This Rule dramatically changes the 
eligibility for mandatory overtime payments for millions of employees throughout the United States.  
Those eligible for overtime pay must be paid time and one-half their regular hourly wage rate for all hours 
worked in excess of 40 hours in a workweek. 
 
Standards Currently in Place 
 

• Currently, employees who may be exempt from the Fair Federal Labor Standards Act’s overtime 
requirements must be paid, on a salary basis, $23,660 annually or $454 per week if they are 
employed in either Executive, Administrative or Professional capacities (in addition to 
specifically designated occupations) and meet certain tests related to their job duties and 
qualifications.   

• In order for the Executive Exemption to apply, an employee must: 

(a) Have as their primary duty managing the enterprise in which the employee is employed, or a 
customarily recognized department or subdivision of the enterprise; 

(b) Customarily and regularly direct the work of two or more employees; 

(c) Have the authority to hire and fire other employees or make authoritative suggestions on such 
matters, as well as promotion to change of status of other employees. 

(Examples would include General Manager and Chief Executive Officers.) 
 

• In order for the Administrative Exemption to apply, an employee must: 

(a) Have the primary duty of performing “office or non-manual work directly related to the 
management or general business operations of the employer or the employer’s customers;” 
and 

(b) Have a primary duty that “includes the exercise of discretion and independent judgment with 
respect to matters of significance.” 

(An example would include Sales Managers whose primary duties consist of advising 
salespersons and promoting sales.) 
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• In order for the Professional Exemption to apply: 

(a) The employee must perform work requiring advanced knowledge; 

(b) The advanced knowledge must be “in field of science or learning”; and 

(c) The advanced knowledge must be “customarily acquired by a prolonged course of specialized 
intellectual instruction.” 

(Examples would include physicians, attorneys, pharmacists, certified public accountants.) 
 

New Proposed Overtime Rules 
 

• Under the new Rule, the annual salary for eligible exempt employees will double to $47,476 or 
$913 per week.   

• The minimum salary threshold amount will be reviewed in three years and is expected to exceed 
$51,000 by January 1, 2020 based on current wage growth trends.   

• The highly compensated employee threshold (for which only a minimal showing is necessary to 
meet overtime exempt status) will increase from $100,000 to $134,004.   

 
While legislative challenges to the new Rule have been initiated, it is likely that the new Rule will be 
implemented on December 1, 2016.  This does not provide a great deal of time for employers to make 
whatever changes are necessary.  Such changes could include reductions in work hours or reclassification 
of salaries into base hourly rates if raising the annual salary to comply with the new threshold is not 
feasible. 
 
NADA has prepared a document to answer some of the questions dealers may have: DOL’s New White 
Collar Overtime Exemption Rule: Frequently Asked Questions. (See following page.) We thank NADA 
for providing this guidance. 
 
If you have any questions regarding this information, please call DADA at (248) 643-0250 or call MADA 
at (800) 292-1923. 
 
 

This advisory has been prepared in conjunction with Abbott Nicholson, P.C. 



DOL’s New White Collar Overtime Exemption Rule: Frequently Asked Questions 1

Q What is the new White Collar 
Overtime Rule?

A On May 18, 2016, the U.S. Department of 
Labor (DOL) issued a rule that dramatically 
increases the salary and compensation levels 

that must be met in order for “white collar” dealership 
employees to be exempt from overtime. The new rule 
does not modify the so-called duties tests that also 
must be met for “white collar” employees to be 
exempt. Specifically, the rule:

• Increases the salary threshold for “execu-
tive,” “administrative,” “professional,” and 
“computer” employees (EAP) to $913 per 
week ($47,476 per year) from $455 per 
week ($23,660 per year);

• increases the “highly compensated 
employee” threshold to $134,004 per 
year from $100,000;

• allows dealerships to use nondiscretionary 
bonuses and incentive payments (including 
commissions) to satisfy up to 10 percent of 
the new EAP salary threshold; and

• includes an automatic escalator for updat-
ing these thresholds every three years.

Q When does this rule take effect?

A December 1, 2016. The revised thresholds 
apply to weekly/biweekly dealership employees 
for the workweek (or pay period) that includes 

December 1, 2016.

Q What is “overtime”?

A Unless specifically exempted, federal law 
requires that dealership employees be paid 
overtime pay of one-and-a-half their regular rate 

of pay for hours worked in excess of 40 in a workweek. 
Note: state overtime exemption laws may be different 
or stricter than federal law. 

Q Which “white collar” dealership employees 
are affected by this new rule?

A “EAP” employees generally must:

• Be salaried, meaning they are paid a 
predetermined and fixed salary not subject 
to reduction because of variations in the 
quality or quantity of work performed (the 
“salary basis test”);

• be paid a salary of at least $913 per 
week (or $47,476 annually for a full-
year worker); and

• primarily perform “executive,” “administra-
tive,” “professional” or “computer” duties, 
as defined by the DOL.

“Highly compensated employees” generally must: 

• Receive at least $913 per pay period on 
a salary or fee basis, without regard to the 
payment of nondiscretionary bonuses and 
incentives, but may receive nondiscre-
tionary bonuses and incentives (including 
commissions) toward the annual compensa-
tion threshold of $134,004.

• Satisfy a minimal duties test.

Examples of dealership white collar employees include 
general, department and assistant mangers, foremen, 
office managers and other office employees, human 
resources professionals, controllers, accountants, 
attorneys and computer specialists. 

DOL’s New White Collar Overtime Exemption Rule 
Frequently Asked Questions

https://www.dol.gov/whd/overtime/fs17a_overview.pdf
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Q Can bonuses be applied to satisfy some of
the new EAP salary threshold?

A Yes. The new rule allows nondiscretionary
bonuses and incentive payments (including 
commissions) to satisfy up to 10 percent of the 

EAP salary threshold if such payments are made at 
least quarterly. If an employee does not earn enough 
in nondiscretionary bonuses and incentive payments 
(including commissions) in a given quarter to retain 
their exempt status, the rule permits a “catch-up” 
payment at the end of the quarter and the employer 
has one pay period to make up for the shortfall.

Q How does the DOL define discretionary
bonus and a nondiscretionary bonus?

A Nondiscretionary bonuses and incentive pay-
ments (including commissions) are forms of 
compensation promised to employees to induce 

them to work more efficiently or to remain with the 
company. Discretionary bonuses are those for which 
the decision to award the bonus and the payment 
amount is at the employer’s sole discretion and not in 
accordance with any preannounced standards. 

Q Can dealership white collar employees be
covered by another overtime exemption? 

A Yes. Dealership white collar employees may be
covered by more than one overtime exemption. 
For example, the “commissioned employee” 
exemption requires that:

• The employee be employed by a retail or
service establishment;

• the employee’s regular rate of pay exceed
one-and-a-half times the applicable
minimum wage for every hour worked
in a workweek in which overtime hours
are worked; and

• more than half the employee’s total earn-
ings in a representative period consist
of commissions.

Note: other dealership employees who do not meet 
the “white collar” tests may nonetheless be exempt 
from overtime under other exemptions such as one 
applicable to “salesmen, partsmen, and mechanics.” 

Q How should dealerships comply with
this new rule?

A There are many options to consider, all of which
involve a careful review of how and how much 
white collar employees are currently being 
compensated. These include: 

• Increasing employee compensation to the
new thresholds by the effective date.

• Paying overtime for hours worked over 40
in a workweek to employees who do not
meet the compensation tests. Concurrently,
dealers should consider reducing or
eliminating overtime hours. This may even
involve dividing one job between two or
more individuals.

• Increasing the commission compensation
of an employee to satisfy the “commis-
sioned employee” overtime exemption
described above.

Q How will the automatic salary
escalator work?

A The salary thresholds will be adjusted automati-
cally every three years, starting in 2020. Each 
update will raise the EAP threshold to the 40th 

percentile of full-time salaried workers in the low-
est-wage census region. The “highly compensated 
employee” threshold will increase to the 90th percen-
tile of full-time salaried workers nationally. DOL 
intends to post adjusted salary thresholds 150 days in 
advance of their effective date (beginning on 
August 1, 2019). 

Please direct any questions on this matter to  
Douglas Greenhaus, NADA Regulatory Affairs, at 703.821.7040 or dgreenhaus@nada.org

https://www.dol.gov/WHD/minimumwage.htm
mailto:dgreenhaus@nada.org?subject=


 
Dealer Advisory  

June 20, 2016
 

 
 Dealers Score Victory in U.S. Supreme Court  

 
 
The U.S. Supreme Court just issued its ruling in Encino Motorcars v Navarro.   The Ninth Circuit
Court  of  Appeals  had  upheld  the  claim  of  service  advisors  at  an  auto  dealership  for  overtime
compensation under  the  federal Fair Labor Standards Act  (FLSA).   The dealership appealed  this
decision  on  the  basis  of  the  FLSA's  exemption  for  auto  dealers'  commissioned  employees
(salesmen).    Since  1978,  the  U.S.  Department  of  Labor  (DOL)  considered  this  exemption  to
include service advisors.  However, in 2011, the DOL changed course and issued a new rule which
limited this exemption to only those employees who sell motor vehicles (automobiles).  The Ninth
Circuit decision was predicated on this new DOL rule.
 
In a six to two vote, the Supreme Court vacated the Ninth Circuit decision and remanded the case
back  to  the  Ninth  Circuit  to  decide  whether  the  FLSA  exemption  applies  to  service  advisors
without regard to the DOL's new rule.  In other words, it will be up to the Ninth Circuit to decide
the issue rather than simply deferring to the DOL.  The Supreme Court Opinion, written by Justice
Kennedy, placed emphasis on the lack of explanation by the DOL for its new rule.
 
This  decision  is  a  great  victory  for  auto  dealers.    Had  the  Supreme  Court  affirmed  the  Ninth
Circuit, all U.S. auto dealers would have to pay overtime to their service advisors if they worked in
excess of 40 hours in a workweek.  With this ruling, it is possible that the Ninth Circuit Court may
rule  that service advisors within the jurisdiction of  the Ninth Circuit (Alaska, Arizona, California
and  Hawaii)  are  entitled  to  overtime.    Such  a  ruling  would  not  affect  dealers  in  other  states,
however.
 
NADA  has  also  provided  additional  information  about  the  ruling,  which  can  be  found  online  at
 www.nada.org.  If you have any questions regarding this information, please call DADA at (248)
6430250 or call MADA at (800) 2921923.
 
 

This advisory has been prepared by Abbott Nicholson, P.C.

Printer friendly PDF.

 

http://r20.rs6.net/tn.jsp?f=001DUeAHqku8UhTvrTNU0tzKq26HUBblEo3SloYTlmkm9QqwNVRxPVNYWQ-8Ar8fGlnh9fytROgqNmuQhKkoj4_4-dHddS8N1KgdhzCCRH5sYO6DzotgAaknssylp_Mp_Y_EgMTdIXke9mb4AmA05VyhPioJx48LeBIPPGB_UcWvtLTfgCuIIr9Dlu42e8b_9Eg_2Ku4NLpMiUFsIL7sY6mZiNsaodqUofdYc9b2wXOFUfnRr5rk-MiuA==&c=&ch=
http://r20.rs6.net/tn.jsp?f=001DUeAHqku8UhTvrTNU0tzKq26HUBblEo3SloYTlmkm9QqwNVRxPVNYWQ-8Ar8fGlnnTep6BwDdMDiuw-RU7sUN81mrrVKaqCr3lb4lWcpPjVWI0jlmb4EHf9mLS9IoYXRgGyGmUCTZqljjCTUcjoDE5Jke2Ehq9-sY1Q0oOhzAam1Xa-fdqWtCka39lTVIvIg7e62TbPiVvE6LVVhcLI5V8X6Uxr1d-yIhwkjwJXvAxAMbu8xW4gxoQ==&c=&ch=
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SOS is Actively Inspecting Dealerships for Violations 
 

The Secretary of State’s office regularly inspects Class A and Class B dealerships to ensure all licensed 
dealers and repair facilities are operating within state regulations. Recently, the office increased the size 
of its inspection division, with a focus on reviewing dealership compliance in operations such as 
temporary tags, temporary logs, special sales conditions, document preparation, etc. The newly-expanded 
division is also investigating mechanic certification and inappropriate use of dealer plates.  
 
Following are the top serious violations found most often during these inspections.  
 

Top three serious dealer license violations 
1. D15 - Records not available 
2. D09 - Improper use of temporary registration 
3. D19 - Temporary registration records not available 

These three violations account for more than 60% of the serious dealer license 
violations identified by the department. 

 

Top three serious repair facility license violations  
1. F68 - Violated mechanic certification requirements (expired license) 
2. F15 - Failed to reveal a material fact (non-licensed tech performing 

work) 
3. F80 - Failed to have a Major Component Part Record 

These three violations account for more than 84% of the serious repair facility 
violations identified by the department. 

 

Top serious mechanic violation 
1. M68 - Performed, or inspected and approved, repair services without 

being certified in the proper category 

This one violation accounts for nearly 92% of serious mechanic violations identified 
by the department. 

 
Dealers and staff are encouraged to periodically review the State of Michigan mechanic certification 
requirements, as well as the Dealer Manual and Repair Facility Manual, in order to be able to correct 
potential violations prior to a regular inspection. If you have any questions about these or other licensing 
requirements feel free to give MADA a call at (800) 292-1923 or call DADA at (248) 643-0250. 

This advisory has been prepared in conjunction with Abbott Nicholson, P.C. 

http://www.michigan.gov/sos/0,8611,7-127-49534_50302_50328-28025--,00.html
http://www.michigan.gov/sos/0,8611,7-127-49534_50302_50328-28025--,00.html
http://www.michigan.gov/sos/0,1607,7-127-49534_50300-74113--,00.html
http://www.michigan.gov/sos/0,1607,7-127-49534_50301-123898--,00.html
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 Guidance Regarding Compliance with the Department of Labor's 

New Overtime Rule, Effective December 1, 2016  
 

As dealers are aware through communications from multiple sources, earlier this year
the Department of Labor finalized its Regulations updating and implementing
exemptions from minimum wage and overtime pay for executive, administrative and
professional employees. Colombo & Colombo, P.C. has has been following the issue
and working with MADA and DADA to develop some guidance on what dealers need
to do to comply with the new Overtime Requirements Rule prior to its effective date of
December 1, 2016.

It is important to note that the new rule does not change the other overtime
exemptions dealerships have long claimed such as those for salespeople, service
writers, partsmen and mechanics/technicians.

Please review this dealer guidance from Colombo & Colombo P.C., which provides
detailed information about the new rule, how it may impact your business, and what
options you have to comply.

If you have additional questions you may call DADA or MADA. You may also contact
Colombo & Colombo at (248) 6459300. 

If you need further information and would like a workshop or webinar at a future date
to discuss the new rules please email news@michiganada.org with your name,
dealership and preferred method for receiving additional information.

Some dealers may have already received this information directly from Colombo &
Colombo, as a client service. If so, please feel free to ignore this notice; we simply
wanted to make sure all dealers received the information. 

http://r20.rs6.net/tn.jsp?f=001Ojq2WA3GfBNjUF7UqSkyDVtqT3oWfnchDMpu_Ve9RMfZEhlGIJdLGp-BSLtPa1SNl-i6_Bu8OtY9nWkcE4K95qgBrmG1RMjOJAPDbmYJIEuas0ha5S5SWVEjUJhKnl5V56eWuThbRAsWmHxAcMjty8jkeOK8eZpKOabGUzbYNB1P_-aWS4pa98OURzHL12zRTzSUEZWnuz0VTG2Ev07ORkvJ4KWloIQuLzQSGiRevwTTqjz9lIKY-12VjmY0idJc&c=&ch=
mailto:news@michiganada.org
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NOTICE TO DEALERS 

 
RE: Guidance Regarding Compliance with the Department of Labor’s New Overtime Rule 

Effective December 1, 2016 
 

As dealers are aware through communications from multiple sources, earlier this year the 
Department of Labor finalized its Regulations updating and implementing exemptions from 
minimum wage and overtime pay for executive, administrative and professional employees 
(“White Collar Workers”).   Since all employees are entitled to be paid the minimum wage, this 
Notice will not address that topic.  Rather, it will only address guidance on what dealers need to 
do to comply with the new Overtime Requirements Rule prior to its effective date of December 
1, 2016. 

 
OVERVIEW OF THE NEW RULE 

 
The Final Rule focuses primarily on updating the salary and compensation levels needed for 

White Collar Workers to be exempt.  Specifically, the Final Rule:  
 

1. Sets the new standard salary level at the 40th percentile of earnings of full-time 
salaried workers in the lowest region of the country, which is $913.00 per week or 
$47,476.00 annually (an increase from the current $455.00 per week or 
$23,660.00 annually).  For those dealers who pay employees biweekly, the 
required amount is $1,826.00 per pay period; for those dealers who pay semi-
monthly it is $1,978.00 per pay period; and for those dealers who pay monthly, 
the new salary level is $3,956.00 per month. 
 

2. Sets the total annual compensation requirement for highly compensated 
employees to $134,004.00 (previously $100,000.00).  These employees must also 
receive at least $913.00 per week. 
 

3. Establishes a mechanism by which the salary and compensation levels above will 
be automatically updated every three (3) years to maintain the levels of the above 
percentiles, commencing on January 1, 2020. 
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4. Amends the salary basis test to allow employers to use nondiscretionary bonuses 

and incentive payments (including commissions) to satisfy up to 10% of the new 
standard salary level ($91.30 per week).  This requirement must be met quarterly. 
  

5. Permits a “CATCH-UP” payment at the end of each quarter to ensure compliance. 
 

MYTHS ABOUT THE NEW OVERTIME RULE 
 

Based on our conversations with some of our clients, there are some apparent 
misunderstandings as to the effect of this Rule on dealership employees.   

 
MYTH NO. 1:  The Rule changes how I must pay salespersons, partsmen and mechanics. 

 
NOT TRUE.  The new Rule only affects white collar salaried workers.  It 
does not change the other overtime exemptions dealerships have long 
claimed such as those for salespeople, service writers, partsmen and 
mechanics/technicians.  It also does not change the dealer’s ability to claim 
the overtime exemption for those employees who receive more than half 
(½) their earnings through commission and are paid at least one and a half 
(1½) times the minimum wage (commonly known as the Retail Commission 
Exemption). 
 
The Rule also does not affect the Business Owners Exemption which 
provides that an employee that owns at least a bona fide twenty percent 
(20%) equity interest in a business is exempt from overtime requirements 
provided he/she is actively engaged in the management of the business. 

 
MYTH NO. 2:  Employees who receive a salary are automatically exempt. 

 
NOT TRUE.  Salaried status and exempt status are SEPARATE concepts.  
Paying an employee a salary does not mean the employee is automatically 
exempt.  The employee must still meet the duties test described below and 
also receive a salary of at least $913.00 per week. 

  
MYTH NO. 3:  Supervisors and managers are automatically exempt. 

 
NOT TRUE.  An employee’s job title is irrelevant in terms of complying with 
the overtime rule.  The fact that an employee is a manager or supervisor 
does not mean the dealer can automatically claim an exemption for that 
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employee.  As with salaried personnel, the supervisor/manager must still 
meet the duties test and be paid at least $913.00 per week in salary.  

 
MYTH NO. 4:  Outside salespersons must be paid in compliance with the new Rule. 
 

NOT TRUE.  An exempt outside salesperson must be customarily and 
regularly engaged away from the dealership and have a primary duty of 
making sales or obtaining orders or contracts.  There are no salary or fee 
requirements for exempt outside sales employees.  
 

MYTH NO. 5:  The Rule only applies to full time employees. 
 

NOT TRUE.  Whether an employee is full-time or part-time, the standard 
salary level to qualify for the exemption is $913.00 per week.  The salary 
level may not be prorated for part-time employees.  However, dealers may 
prorate the required salary if an employee works less than the full week of 
his/her first and/or last week of employment. 

 
MYTH NO. 6:  Paying an employee $913.00 per week in salary satisfies the exemption. 

 
NOT TRUE.  While payment of $913.00 per week is one (1) part of the 
equation, standing alone, it does not satisfy the exemption.  Dealers must 
also “guarantee” that the employee will receive that amount weekly and 
the employee must meet the duties test outlined below. 

 
MYTH NO. 7:  Dealers will have to change the job descriptions of White Collar employees 

to comply with the new Rule. 
 

NOT TRUE.  The revised Rule does not make any changes to the duties tests 
under which dealers have been operating since the Rule was last amended 
in 2004.  Salaried workers who are guaranteed and earn at least $913.00 a 
week will be exempt from overtime pay if they meet the appropriate test 
for the two (2) classifications most common at dealerships:  Executive and 
Administrative. 

 
 Executive Exemption.  To qualify for executive employee 

exemption, all the following tests must be met: 
 
o The employee must be compensated on a salary basis at a 

rate not less than $913.00 per week; 
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o The employee’s primary duty must be managing the 

enterprise or managing a customarily recognized 
department or subdivision of the enterprise; 

 

o The employee must customarily and regularly direct the 
work of at least two (2) or more other full-time employees 
or their equivalent; and 

 

o The employee must have the authority to hire or fire other 
employees or the employee’s suggestions and 
recommendations as to the hiring, firing, advancement, 
promotion or any other change of status of other 
employees must be given particular weight. 

 

o This exemption would normally include General Managers 
and Department Managers. 
 

 Administrative Exemption.  To qualify for the administrative 
employee exemption, all the following tests must be met: 
 
o The employee must be compensated on a salary basis at a 

rate not less than $913.00 per week; 
 

o The employee’s primary duty must be performance of 
office or non-manual work directly related to the 
management or general business operations of the 
employer or the employer’s customers;  

 

o The employee’s primary duty includes the exercise of 
discretion and independent judgment with respect to 
matters of significance; and 

 

o This exemption would normally apply to dealership 
assistant managers and office managers but not to clerks, 
cashiers, secretaries or other office personnel involved in 
bookkeeping, payroll or clerical matters. 
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 A third exemption for highly compensated employees will also 
apply to dealerships.  To qualify for this exemption, all the following 
must be met: 
 
o Highly compensated employees must perform office or 

non-manual work;  
 

o The employee must be paid total annual compensation of 
$134,004.00; and 
 

o The employee must be paid at least $913.00 per week in 
salary. 

 
IMPACT OF THE RULE 

 
 While experts may debate how the Final Rule impacts dealers, there are two (2) effects 
upon which everyone agrees: 
 

1. Fewer employees will qualify for exempt status and will need to be converted to 
non-exempt status and paid overtime; and 

 
2. In order to preserve some exempt classifications, dealers will need to increase 

employees’ salaries to meet the new salary thresholds. 
 

PRACTICAL RECOMMENDATIONS FOR DEALERSHIP COMPLIANCE WITH THE NEW RULE 
 

 The Final Rule goes into effect on December 1, 2016.  Therefore, dealers have less than 
three (3) months to ensure they are in compliance with the revised Rule.  The overtime changes 
will apply to you if you have any employees who are paid on a salary basis and for whom either 
of the following statements is true: 
 

 Their salary falls between $23,660.00 and $47,476.00 per year and they meet the 
job duties exemption requirements; or 
 

 Their salary/compensation falls between $100,000.00 and $134,004.00 per year 
and they meet the highly compensated employee job duties exemption 
requirements. 

 
Beginning December 1st, employees who receive less than $913.00 per week in salary are 

considered non-exempt and must be paid at least the minimum wage and overtime.  Employees 
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who are paid a salary of at least $913.00 per week and perform job duties that fall within either 
the administrative or executive category may be classified as “exempt.”  If an exemption no 
longer applies (i.e., the employee no longer performs certain job duties or earns less than 
$913.00 per week), the employee should be promptly reclassified as “non-exempt” and paid 
overtime in accordance with Federal and State law.  For employees who are properly classified 
as exempt, dealers should make sure that their job description accurately reflects current 
responsibilities.   
 
 To prepare for the Final Rule, dealers should: 
 

 Audit all currently exempt positions to determine whether they will meet the new 
salary requirements (as well as well as the unchanged duties tests).  Start by 
answering these questions: 
 
o How many of your employees will be newly classified as non-exempt? 

 
o How many of them routinely work more than 40 hours a week? 

 
 

o What would it cost you if they continue to work more than 40 hours per 
work week and are eligible for overtime? 
 

o What systems do you need to put in place to monitor employees’ hours 
carefully after the new Rule goes into effect?  The Department of Labor 
permits any method employers choose for tracking and recording hours as 
long as it is complete and accurate. 
 

 If, after your audit is complete you determine that any of the positions will fail to 
be exempt under the Final Rule, you need to decide whether changes are needed: 
 
o If a currently exempt position does not typically work more than 40 hours 

in a work week, there may be no practical need to adjust the position’s 
salary.  The loss of the exemption – and the corresponding need to pay 
workers in that position at overtime rates when they work more than 40 
hours in a work week – should be consequential only occasionally – if at 
all.  If this position NEVER works overtime, the Final Rule will have no 
impact on their pay even though they become overtime protected.  They 
can continue to be paid on a salary basis as before; 
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o Similarly, if a dealer is concerned that some employees will be unhappy 
losing their status as “salaried,” the dealer can continue to treat the 
employees as “salaried non-exempt.”  This means they can continue to 
receive their fixed salaries for working up to 40 hours in a work week but 
they also must receive pay at overtime rates when they work more than 
40 hours in a work week (using their salaries and other compensation to 
determine their overtime rate); and 

 

o If, however, the position typically works more than 40 hours in a work 
week, then the dealer must increase the compensation to meet the new 
salary thresholds in order to remain exempt. 

 
 Dealers have a range of options for responding to the updated salary level.  For 

each affected employee newly entitled to overtime, dealers may: 
 
1. Increase the salary of an employee who meets the duties test to at least 

the new salary level ($913.00 per week) to retain his/her exempt status.  
For most dealerships, only a lucky few should expect this outright raise. 
 
a. Determine whether you want to take advantage of the provision of 

the Rule which allows nondiscretionary bonuses and incentive 
payments (including commissions) to satisfy up to 10% of the 
standard salary test requirement.  Such bonuses include, for 
example, nondiscretionary bonuses tied to profitability and 
commission payments based on a fixed formula.  The payments 
must be made on a quarterly or more frequent basis. 
 

b. If you determine the bonus/commission payments apply to a given 
employee, you may take advantage of the provision by paying the 
employee 90% of the standard salary level (approximately $822.00 
per week) and the remaining 10% of the standard salary level 
(approximately $91.00 per week) in the form of a bonus or 
commission payment. 
 

c. If you choose this method of payment, the Rule also allows you to 
make a “Catch-Up” payment in the event the employee does not 
receive enough in nondiscretionary bonuses/commissions in a 
given quarter to remain exempt.  The dealer can make the “catch-
up” payment at the end of the quarter.  The dealer has one (1) pay 
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period to make up for the shortfall (up to 10% of the standard 
salary level for the preceding 13 week period).  That catch-up 
payment will only count toward the prior quarter’s salary amount.  
If the dealer chooses not to make the catch-up payment, the 
employee would then be entitled to overtime for any overtime 
hours worked during the quarter. 

 
2. Pay an overtime premium of one and a half (1½) times the employee’s 

regular rate of pay for any overtime hours worked.  This is done by 
converting the salaried worker to hourly work at a rate determined by 
dividing the current salary by 40 hours.  If these employees work overtime, 
their overall compensation will rise; 

 
3. Reduce or eliminate overtime hours by reorganizing workloads, adjusting 

schedules or spreading work hours; 
 

4. Reduce the amount of pay allocated to base salary (provided that the 
employee still earns at least the minimum wage of $8.50 per hour) and add 
pay to account for overtime hours worked over 40 in the work week, to 
hold total weekly pay constant; or 

 

5. Use some combination of these responses. 
 
The circumstances of each affected employee will likely impact how dealers 
respond to the rule. 

 
 Clearly communicate any compensation and classification changes to affected 

employees in advance.  It will not be easy telling an employee who has long been 
salaried, never had to punch a timecard and often worked after hours that this is 
all going to change.  It is also a safe bet that your employees will have heard about 
the impending Rule change and they will be looking for you to answer questions 
about how it will affect them.  For most dealers, it is probably wise to begin 
engaging employees on the topic now even if you have not mapped the details of 
how you will respond.  An honest “We’re figuring this out” answer can be better 
than silence since there may be discussion among workers about the changes and 
how the changes impact them.  Therefore, communication strategies must be 
considered to minimize morale problems (or worse) as a result of, for example, 
workers being moved from salary to hourly positions.   
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Many people attach great importance to their status as salaried exempt workers.  
In addition, depending on the new hourly approach views, the formerly exempt 
workers who work long hours may be quite surprised to learn their new hourly 
rate is lower than they expected.  Also, as workers compare notes with each other 
about their old and new compensation, there is a risk that people in protected 
classes (race, color, religion, national origin, gender, age, etc.) may believe that 
their pay is unfair or discriminatory.  These changes therefore present dealership 
management an opportunity to review their company’s payroll practices to 
minimize existing risk as well as future risk.  Now is the time to plan for these 
changes. 

 
 Train employees whose positions were converted from exempt to non-exempt on 

timekeeping and overtime procedures and policies.  Many exempt employees 
have been used to coming and going from the dealership without ever punching 
a clock or recording their time.  That will change if a dealer determines that a 
formerly exempt employee is now non-exempt.  Employees must be advised of 
that change and trained in the use of either a timeclock or timecards. 

 

 Make changes in payroll processing and information technology systems to 
properly convert employees to non-exempt. 

 
PENALTIES FOR NONCOMPLIANCE 

 
 If a dealership fails to pay overtime in accordance with the new Rule, the Department of 
Labor may bring suit for back wages and an equal amount of liquidated damages, going back two 
(2) Years.  If the dealer’s violation is willful, the back pay period is three (3) years.  Depending on 
the severity of the dealership’s violations, it may also be subject to substantial civil penalties.  In 
addition, in recent years, FLSA cases have become very attractive to plaintiffs’ employment 
lawyers.  The employee can retain an attorney to file a private lawsuit for back pay and liquidated 
damages plus attorney fees and court costs.  And, depending upon the employer and the number 
of employees involved, the dealership could be subject to an expensive class action.   
 

CONCLUSION 
 
 Dealers have until December 1, 2016 to comply with the new Overtime Rules.  Dealers 
should begin to implement the necessary changes in order to comply with the Rule and be 
prepared to address questions employees may have related to timekeeping and pay.  We have 
attached an Overtime Rule Flow Chart to help you to initially prepare for the Overtime Rule.   If 
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you need assistance determining how to comply with the new salaried overtime requirements, 
please do not hesitate to contact a member of our Dealer Practice Group. 
 

Very truly yours, 
 

COLOMBO & COLOMBO 
 

Dealer Practice Group 
 

Charles A. LeFevre (Chair) Lawrence F. Raniszeski 
Michael J. O’Shaughnessy Eric R. Bowden 
Alycia P. Wesley  Coriann Gastol 
 

September 2016 
 



 

HOW TO PREPARE FOR THE FINAL OVERTIME RULES 

 

 

Is the employee currently classified as non-exempt or exempt from overtime under the FLSA?* 

     

NON-EXEMPT  EXEMPT 

     

No action required  
Is the employee classified under the highly compensated 
employee exemption or the administrative, professional, 

or executive employee exemption? 

    

      
ADMINISTRATIVE, PROFESSIONAL  

OR EXECUTIVE EMPLOYEE 
 HIGHLY COMPENSATED EMPLOYEE 

      

Does the employee meet the duties tests for the 
exemption? While the final rules did not make changes 
to the duties tests, now is a good time to confirm the 

employee still meets the duties tests 

 

Does the employee meet the duties tests for the 
exemption? While the final rules did not make changes 
to the duties tests, now is a good time to confirm the 

employee still meets the duties tests 

         

YES  NO  YES  NO 

         

Does the employee earn 
a weekly salary of at 

least $913? 
 

Reclassify the employee as 
non-exempt and pay 
overtime whenever 

he/she works more than 
40 hours in a workweek 

 
Is the employee's total 
annual compensation 

at least $134,004? 
 

Reclassify the employee as 
non-exempt and pay 

overtime whenever he/she 
works more than 40 hours 

in a workweek 

        

         

YES  NO  YES  NO 

         

No action required  

To comply, generally you 
will need to either: (1) 
raise their salary to at 

least $913 per week; or (2) 
reclassify the employee as 

non-exempt and pay 
overtime when due 

 No action required  

To comply, either: (1) raise 
their total compensation to 

$134,004 per year; or (2) 
reclassify the employee as 

non-exempt and pay 
overtime when due 

 

                                                           
*Under the FLSA, non-exempt employees must be paid at least the minimum wage for each hour worked and overtime whenever they work 
more than 40 hours in a workweek. To be classified as exempt from these requirements, an employee must generally: (1) be paid on a salary 
basis; (2) meet the minimum salary requirement; and (3) satisfy certain duties tests. Note: The outside sales employee exemption is not 
impacted by the final rules. 
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Dealer Advisory 
November 23, 2016 

 

 

NOTICE TO DEALERS 

Enforcement of New Federal Overtime Regulations Halted 

 
On November 22, 2016, a federal judge in Texas granted a nationwide injunction barring the Department 

of Labor from implementing its new overtime rule that was scheduled to go into effect on December 1, 

2016.  The injunction was issued in litigation brought by the Attorneys General in twenty-one states, who 

have argued that the Department of Labor exceeded its authority in creating the new rule.  This means 

that, until further notice, the existing "white collar" salary thresholds remain in effect and that dealers 

should not make employee compensation adjustments based on the revised "white collar" rule's higher 

compensation thresholds. 

 

DADA and MADA will continue to follow this issue and report back as further updates become available.  

If you have questions please contact DADA at (248) 643-0250 or call MADA at (800) 292-1923. 

 

 

This advisory has been prepared in conjunction with Abbott Nicholson, P.C. 
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Dealer Advisory 
December 1, 2016 

 

 

NOTICE TO DEALERS 

Revised Used Car Buyers Guide Form 

 
 

On November 29, 2016, NADA sent an e-mail advisory (see below) titled “Details About Changes to 

Used Car Rule Buyers Guide.”  This communication contained a link to two new versions of the revised 

Buyers Guide.  Michigan dealers should plan to use this version, which permits sale of a vehicle “As 

Is - No Dealer Warranty” in accordance with Michigan law. 
 

As we previously advised, the revisions to the Buyers Guide will become effective on January 27, 2017, 

but dealers may use their remaining stock of Buyers Guides for one year after the effective date of the 

amended Rule.  Whether you print the Buyers Guide on your own or work with a vendor, it is important 

to remember to follow the Used Car Rule’s requirements related to wording, type style, type sizes, format, 

ink, and paper type and size. 

 

If you have any questions regarding the revisions to the Buyers Guide, please contact DADA at (248) 

643-0250 or call MADA at (800) 292-1923.  You may also contact John F. Youngblood, Robert Y. 

Weller II, or Kristen L. Baiardi of Abbott Nicholson, P.C. at (313) 566-2500. 

 

 

This advisory has been prepared by Abbott Nicholson, P.C. 

 

http://files.constantcontact.com/1c6199d3201/f3ffdd04-a534-43f3-a0b8-62de30705914.pdf


 
 

 

Details About Changes to Used Car Rule Buyers Guide  
 
As previously announced, the Federal Trade Commission has issued a final rule that amends the Used Car Rule and adopts 
a revised version of the Buyers Guide. This revision is the result of a multi-year FTC review of the rule, including numerous 
proposals for significant expansions of the rule. NADA successfully urged the FTC to forego adopting those changes while 
making others that allow dealers to adequately disclose the existence of non-dealer warranties.  
 
A copy of the revised Buyers Guides can be found here. Note: There are two versions of the Buyers Guide; which version 
you must use depends on your state law. Dealers should work with their professional advisor to determine which version 
is appropriate. One of the revised versions must be used in all states and territories (including the District of Columbia, 
Puerto Rico, Guam, the U.S. Virgin Islands and American Samoa), except Wisconsin and Maine.  
 
Dealers must use the wording, type style, type size and format specified in the rule, and the Guides must be printed in 
black ink on white paper. Dealers should review the revisions below and as well as all others and work with their vendors 
and professional advisors to ensure they are accurately printing and completing the revised Buyers Guide. In addition, the 
FTC has provided updated guidance for dealers to help them comply with the revised rule.  
 
Changes to the language in the Buyers Guide include:  

• A revised, more accurate description of an "As Is" sale ("The dealer does not provide a warranty for any repairs 
after the sale.");  

• The addition of air bags and catalytic converters to the "list of major defects" found on the reverse side of the 
Buyers Guide;  

• The addition of a statement that directs consumers to obtain a vehicle history report and to check for open 
recalls. The statement also instructs consumers to visit www.ftc.gov/usedcars for information on how to obtain a 
vehicle history report and www.safercar.gov to check for open safety recalls; 

• A statement on the English language Buyers Guide advising consumers to ask for the Buyers Guide in Spanish if 
the dealer is conducting the sale in Spanish. 

 
Several additional changes require dealers to review their practices to accurately complete the Buyers Guide:  

• New checkboxes on the face of the Buyers Guide that dealers can use to indicate whether a vehicle is covered by 
a non-dealer warranty. These boxes allow dealers, for the first time, to adequately disclose "certified" and other 
non-dealer warranties on used vehicles. They also allow dealers to disclose that the manufacturer's original 
warranty has not expired on some components of the vehicle. Because dealers may not always know with 
certainty whether a manufacturer's warranty still applies, checking any box with respect to a manufacturer's 
warranty is optional and is not required. This change will require dealers to review the used-car warranty and 
service contract options they offer and complete each form accurately for each used car offered for sale;  

• If dealers wish to add a signature line to confirm consumer receipt of a copy of the Buyers Guide, that option is 
now permitted. If you choose this option, you must include the required language and place that language on the 
Buyers Guide as directed by the rule. 

 
The new rule is effective January 27, 2017; dealers must begin using the revised Buyers Guide by that date.   However, the 
final rule permits dealers to use their existing stock of Buyers Guides for one year after the effective date of the amended 
rule (until January 27, 2018).  
 
 
The foregoing summary is provided for informational purposes only and is not intended as legal advice. Consult legal 
counsel for guidance on the actions your dealership must take to comply with the revised FTC Used Car Rule.  

 

http://www.mmsend4.com/link.cfm?r=_uGEGIYmQSRtITOcl7PDqA~~&pe=ybb_X6rQiCjhkbcrAiDcD9E3I6k3e6-Dp5E7gEA4VL_FolrqhElAYgYFLsDo3hXlc0Ku3V59PPhiXP4o5M_gjw~~
http://www.mmsend4.com/link.cfm?r=_uGEGIYmQSRtITOcl7PDqA~~&pe=8xnZPjZYHy1okZ03c4WYu6pTXqnkL3lmZHAWxelKZYG2nhOdOxNgn_MxO8to90_3PSAJYuEGjei9a6OVfxWUXg~~
http://www.mmsend4.com/link.cfm?r=_uGEGIYmQSRtITOcl7PDqA~~&pe=rwlJnbdS9GdPVo6dIEDHEJCczeQnPK1jCeevBLpL4xgZyeqGlE-VHvgit2gxOn8G24isTC2g8xQD3pe6_jpAOg~~
http://www.mmsend4.com/link.cfm?r=_uGEGIYmQSRtITOcl7PDqA~~&pe=w4cWEvX1MNcdJEh0yGiPcbn1FZKJcejTxse17etA1tdblBcRNoXMtsiXKsEtEH85qiB5_fJtcSoX7mFAGZ67VA~~
http://www.mmsend4.com/link.cfm?r=_uGEGIYmQSRtITOcl7PDqA~~&pe=WpxXFVhxA7iTI1OVA3noQi4QR-S_i11cXaz0yMy2QHaVnpqcsZ-_mAGObbXUsuA0cd8h1RWqtlOKIbW7rJG8ag~~
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Dealer Advisory 

December 15, 2016 
 
 

NOTICE TO DEALERS 
Adverse Action Notice Reminder 

 
The Sixth Circuit Court of Appeals recently issued a ruling in an Equal Credit Opportunity Act (ECOA) 
case involving a Michigan automobile dealer, Tyson v Sterling Rental, Inc.  Among other things, this 
ruling forcefully confirmed that, in most cases, dealers are required to provide adverse action notices to 
consumers when a request for credit is denied.  Moreover, the ruling made it clear that it is a best practice 
for dealers to provide adverse action notices to consumers even if the dealer believes that the finance 
source that declined to extend credit will also provide an adverse action notice. 
 
In the Tyson case, the salesperson entered the purchaser’s income information incorrectly, leading to a 
financing approval based on an erroneously inflated income amount.  Per the financing source’s (Credit 
Acceptance Corporation) protocols, the salesperson “structured” the terms of the financing in order to 
ensure that the dealer would receive an “advance” payment from CAC.  When CAC learned that it had 
approved the deal based on an erroneous income number, it informed the dealer that the dealer would not 
receive an advance.  At that point, the customer was contacted and subsequently returned the car to the 
dealership. A new, proper retail installment sale contract was completed, but with changes to the down 
payment.  The dealer never provided an adverse action notice to the customer. The notice is required 
under the law because the increase in the down payment constituted “adverse action”. In fact, dealership 
personnel testified that they never provided adverse action notices. 
 
Despite the fact that the Tyson case presented a negative fact pattern from the perspective of the dealer, 
the Sixth Circuit’s decision is at least helpful in providing clear guidance on the importance of dealers 
taking responsibility for issuing adverse action notices.  Dealers should also take care to save copies of 
adverse action notices sent to consumers for at least five years. 
 
If you have any questions regarding this information, please contact DADA at (248) 643-0250 or call 
MADA at (800) 292-1923.  You may also contact John F. Youngblood, Robert Y. Weller II, or Kristen L. 
Baiardi of Abbott Nicholson, P.C. at (313) 566-2500. 
 
NADA members may also refer to the Driven Guide relating to adverse action notices. 
 
 

This advisory has been prepared in conjunction with Abbott Nicholson, P.C.  
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Dealer Advisory 
December 16, 2016 

 

 

NOTICE TO DEALERS 

Revised Used Car Buyers Guide Form - Update 

 
 

As we previously advised, the revisions to the Used Car Buyers Guide will become effective on January 

27, 2017.  Although dealers may use their remaining stock of Buyers Guides for one year after the 

effective date of the amended Rule, we are advising dealers, as a best practice, to destroy their stock of 

the prior version of the Buyers Guide and to begin using the revised version as soon as practicable.    Both 

the prior and revised versions are attached for reference.  Again, whether you print the Buyers Guide on 

your own or work with a vendor, it is important to remember to follow the Used Car Rule’s requirements 

related to wording, type style, type sizes, format, ink, and paper type and size. 

 

If you have any questions regarding the revisions to the Buyers Guide, please contact DADA at (248) 

643-0250 or call MADA at (800) 292-1923.  You may also contact John F. Youngblood, Robert Y. 

Weller II, or Kristen L. Baiardi of Abbott Nicholson, P.C. at (313) 566-2500. 

 

 

This advisory has been prepared by Abbott Nicholson, P.C. 







ASK THE DEALER IF YOUR MECHANIC CAN INSPECT THE VEHICLE ON OR OFF THE LOT.

OBTAIN A VEHICLE HISTORY REPORT AND CHECK FOR OPEN SAFETY RECALLS.  For information on 
how to obtain a vehicle history report, visit ftc.gov/usedcars.  To check for open safety recalls, visit safercar.gov.  
You will need the vehicle identification number (VIN) shown above to make the best use of the resources on 
these sites.

SEE OTHER SIDE for important additional information, including a list of major defects that may occur in 
used motor vehicles.

Si el concesionario gestiona la venta en español, pídale una copia de la Guía del Comprador en español.

SERVICE CONTRACT.  A service contract on this vehicle is available for an extra charge.  Ask for details about 
coverage, deductible, price, and exclusions.  If you buy a service contract within 90 days of your purchase of this 
vehicle, implied warranties under your state’s laws may give you additional rights.

Ask the dealer for a copy of the warranty document and an explanation of warranty coverage, exclusions, and repair 
obligations.

OTHER USED VEHICLE WARRANTY APPLIES.

MANUFACTURER’S USED VEHICLE WARRANTY APPLIES.

MANUFACTURER’S WARRANTY STILL APPLIES.  The manufacturer’s original warranty has not expired on some 
components of the vehicle.

NON-DEALER WARRANTIES FOR THIS VEHICLE:

SYSTEMS COVERED: DURATION:

LIMITED WARRANTY.  The dealer will pay ____% of the labor and ____% of the parts for the covered systems 
that fail during the warranty period.  Ask the dealer for a copy of the warranty, and for any documents that 
explain warranty coverage, exclusions, and the dealer’s repair obligations.  Implied warranties under your 
state’s laws may give you additional rights. 

FULL WARRANTY.

DEALER WARRANTY
THE DEALER DOES NOT PROVIDE A WARRANTY FOR ANY REPAIRS AFTER SALE.

AS IS - NO DEALER WARRANTY
WARRANTIES FOR THIS VEHICLE:
VEHICLE MAKE MODEL YEAR VEHICLE IDENTIFICATION NUMBER (VIN)

IMPORTANT:  Spoken promises are difficult to enforce.  Ask the dealer to put all promises in writing.  Keep this form.

BUYERS GUIDE



IMPORTANT:  The information on this form is part of any contract to buy this vehicle.  Removing this label before
consumer purchase (except for purpose of test-driving) violates federal law (16 C.F.R. 455).

FOR COMPLAINTS AFTER SALE, CONTACT:

ADDRESS

EMAILTELEPHONE

DEALER NAME

Here is a list of some major defects that may occur in used vehicles.

Steering System
Too much free play at steering wheel 

(DOT specs.)
Free play in linkage more than 1/4 inch
Steering gear binds or jams
Front wheels aligned improperly 

(DOT specs.)
Power unit belts cracked or slipping
Power unit fluid level improper

Suspension System
Ball joint seals damaged
Structural parts bent or damaged
Stabilizer bar disconnected
Spring broken
Shock absorber mounting loose
Rubber bushings damaged or missing
Radius rod damaged or missing
Shock absorber leaking or functioning 

improperly
Tires

Tread depth less than 2/32 inch
Sizes mismatched
Visible damage

Wheels
Visible cracks, damage or repairs
Mounting bolts loose or missing

Exhaust System
Leakage
Catalytic Converter

Cooling System
Leakage including radiator
Improperly functioning water pump

Electrical System
Battery leakage
Improperly functioning alternator, generator, 

battery, or starter
Fuel System

Visible leakage
Inoperable Accessories

Gauges or warning devices
Air conditioner
Heater & Defroster

Brake System
Failure warning light broken
Pedal not firm under pressure (DOT spec.)
Not enough pedal reserve (DOT spec.)
Does not stop vehicle in straight line 

(DOT spec.)
Hoses damaged
Drum or rotor too thin (Mfgr. Specs)
Lining or pad thickness less than 1/32 inch
Power unit not operating or leaking
Structural or mechanical parts damaged

Air Bags

Frame & Body
Frame-cracks, corrective welds, or rusted 

through
Dog tracks—bent or twisted frame

Engine
Oil leakage, excluding normal seepage
Cracked block or head
Belts missing or inoperable
Knocks or misses related to camshaft
lifters and push rods
Abnormal exhaust discharge

Transmission & Drive Shaft
Improper fluid level or leakage, excluding 

normal seepage
Cracked or damaged case which is visible
Abnormal noise or vibration caused by faulty 

transmission or drive shaft
Improper shifting or functioning in any gear
Manual clutch slips or chatters

Differential
Improper fluid level or leakeage, excluding 

normal seepage
Cracked of damaged housing which is 

visible
Abnormal noise or vibration caused by faulty 

differential




