
 

 
 
Michigan Automobile Dealers Association Detroit Auto Dealers Association 
1500 Kendale Boulevard, P.O. Box 2525 1900 West Big Beaver 
East Lansing, MI 48826-2525 Troy, MI 48084-3537 
www.michiganada.org www.dada.org 
(517) 351-7800 (248) 643-0250 
(517) 351-3120, facsimile (248) 643-8788, facsimile 

 

 
 
 

Dealer Advisory 
January 31, 2018 

 
 

NOTICE TO DEALERS 
Reminder: Fraudulent Unemployment Claims 

 
It is a concerning time when most of us personally know someone who has been a victim of identity theft.  
Unfortunately, identity theft is on the rise in both the public and private sector and all businesses need to 
be more aware. MADA and DADA have heard from a number of dealers who have received fraudulent 
unemployment claims for current employees.  With large increases in the number of fraudulent 
unemployment claims in recent years, dealers can expect that these claims may become more common.  
  
As employers, it is important for dealers to know how to handle fraudulent claims.  If you receive a 
separation information request or other request from the UIA with regard to one of your current 
employees, you should immediately confirm with the employee that s/he has not filed for unemployment 
benefits.  If the employee has not filed for unemployment, you should encourage the employee to follow 
these steps:  
 

• Report the fraudulent claim to the UIA fraud department at 1-855-842-7463 
• Check credit report to ensure there is no other apparent fraudulent activity 
• File a police report regarding the fraud 
• Visit a UIA Problem Resolution Office with a government issued photo ID and one other form of 

identification (social security card, official name change documentation, official marriage license, 
or official U.S. Citizenship and Immigration Services document) to complete form UIA 6349, 
Affidavit of Identity Theft.  Problem Resolution Offices can be located at www.michigan.gov/uia 

 
The Michigan Unemployment Insurance Agency has also prepared a handout that provides additional 
information about fraudulent unemployment claims and how to protect yourself.   

• www.michigan.gov/documents/uia/FS_166_-_Protecting_Unemployment_Benefits_from_Identity_Theft_-_claimants_522482_7.pdf  

 
If you have any questions regarding this notice, please call DADA at (248) 643-0250 or call MADA at 
(800) 292-1923. You may also contact John F. Youngblood, Robert Y. Weller II, or Kristen L. Baiardi of 
Abbott Nicholson, P.C. at (313) 566-2500. 
 
 

This advisory has been prepared in conjunction with Mr. Bob Weller of Abbott Nicholson, P.C. 

http://www.michigan.gov/documents/uia/FS_166_-_Protecting_Unemployment_Benefits_from_Identity_Theft_-_claimants_522482_7.pdf
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Dealer Advisory 
April 3, 2018 

 
 

NOTICE TO DEALERS 
Dealers Score Victory in U.S. Supreme Court 

 
Encino Motorcars v Navarro has been in litigation since 2012.  The Ninth Circuit Court of Appeals had 
upheld the claim of service advisors at a California auto dealership for overtime compensation under the 
federal Fair Labor Standards Act (FLSA).  The dealership appealed this decision on the basis of the 
FLSA’s exemption for auto dealers’ commissioned employees (salesmen).  Since 1978, the U.S. 
Department of Labor (DOL) considered this exemption to include service advisors.  However, in 2011, 
the DOL changed course and issued a new rule which limited this exemption to only those employees 
who sell motor vehicles (automobiles).  The Ninth Circuit decision was predicated on this new DOL rule. 
 
In a six to two vote, the U.S. Supreme Court vacated the Ninth Circuit decision and remanded the case 
back to the Ninth Circuit to decide whether the FLSA exemption applies to service advisors without 
regard to the DOL’s new rule.  The Ninth Circuit again held that the exemption did not apply to service 
advisors. 
  
The case went back to the U.S. Supreme Court.  The Supreme Court issued its decision on Monday, April 
2, 2018 and in a five to four vote reversed the Ninth Circuit and held that the exemption does apply to 
service advisors.  It ruled that the service advisors and parts department employees do sell goods 
and services and are therefore exempt from overtime coverage under the FLSA. 
 
This decision is a great victory for auto dealers.  Had the Supreme Court affirmed the Ninth Circuit, all 
U.S. auto dealers would have to pay overtime to their service advisors if they worked in excess of 40 
hours in a workweek.  With this ruling, no auto dealers are required to pay overtime to service advisors.  
 
If you have any questions regarding this notice, please call DADA at (248) 643-0250 or call MADA at 
(800) 292-1923. You may also contact John F. Youngblood, Robert Y. Weller II, or Kristen L. Baiardi of 
Abbott Nicholson, P.C. at (313) 566-2500. 
 
 

This advisory has been prepared in conjunction with Mr. Bob Weller of Abbott Nicholson, P.C. 
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Dealer Advisory 
April 17, 2018 

 
 

NOTICE TO DEALERS 
Checks Representing the First Round of Settlements from the Auto Parts 

Anti Trust Litigation Are Being Distributed to Dealers 
 

In March 2016, DADA and MADA sent dealers a "Dealer Advisory" advising them that there had been several 
settlements in federal Multi-district, criminal antitrust cases involving automotive suppliers. The litigation alleged that 
parts suppliers had conspired to fix prices of various vehicle parts, effectively raising the cost for their customers, who 
are vehicle manufacturers, dealers and consumers. 
 
Numerous class-action civil suits arose from the criminal litigation. These civil lawsuits were filed on behalf of 
purchasers, which included vehicle manufacturers, vehicle dealers and consumers who purchased the vehicles. Several 
settlements were reached in the class-action suits on behalf of dealers. Dealers who wished to be members of the class 
were provided information regarding how to file a claim to be included in the distribution of the settlement funds. A 
claim filing deadline of March 31, 2016 was established for the submission of claims, however that deadline was 
extended. Dealers had the choice of assembling the information required to document their claim on their own or 
engaging one of several firms to which they would give access to their DMS system to document the claim. These 
firms generally charged a percentage of the settlement proceeds recovered as their fee to submit the claim. 
 
Over 3,000 dealers submitted claims prior to the filing deadline. These claims involved the purchase and sale of tens of 
millions of the eligible automobiles since 1998. Back in 2016 the claims administrator established the date of April 9, 
2018 as the date for payment of the first round of settlement proceeds. 
 
Some dealerships received these settlement checks from "Auto Parts Antitrust Settlement c/o KCC Class Action 
Services" within the last few days or will receive them shortly. We believe that those who received the checks were 
dealers who filed their own claims without utilizing a third party. We have been asked by some of these dealers if these 
checks are legitimate, whether cashing the checks creates any obligations on the dealer's part and other related 
questions. Presumably, the distributions for those dealers who engaged third parties were sent to the third parties 
pursuant to the terms of the agreement signed by the dealership and will be forwarded to the dealers, less the agreed 
upon fee for the third party, shortly. 
 
These checks are legitimate payments of the first round of settlements in the Automotive Parts Antitrust Litigation 
Matter. They do not obligate the dealership to do anything. The Claims Administrator expects to distribute a larger 
Second Round of Settlements in the third quarter of 2018 and a third and fourth round in the future. More information 
regarding the settlements and distributions can be obtained from www.autodealersettlement.com. 
 
Please contact DADA at (248) 643-0250 or MADA at (800) 292-1923 if you have any questions in this regard.  You 
may also contact Robert Weller II, John Youngblood or Kristen Baiardi with Abbott Nicholson at (313) 566-2500. 
 
 

This advisory has been prepared in conjunction with Abbott Nicholson, P.C. 

http://www.autodealersettlement.com/
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April 16, 2018
 
Following is an urgent notice from NADA...
 
 

 
 

  
 

URGENT DEALER ALERT:  SENATE VOTE LIKELY TOMORROW
Repeal Flawed CFPB Auto Finance Rule

 
All Dealers Should Call Their Senators TODAY To

Urge A "Yes" Vote For S.J.Res. 57 
  

Tomorrow, the U.S. Senate may vote on S.J.Res. 57, a resolution that would
disapprove a flawed 2013 Consumer Financial Protection Bureau (CFPB) "guidance"
that pressures auto lenders to eliminate your ability to offer discounted auto loans to
your customers.
 
Senators should disapprove this flawed CFPB guidance and vote for S.J.Res. 57
because:

The CFPB, which does not regulate auto dealers, should not be allowed to limit
discounts on auto loans you can offer your customers, especially when a
consumer has a competing loan offer or budget limit. CFPB's policy makes it
harder for consumers to afford a car or truck.
Congress should not let an agency pressure auto lenders to limit consumer
discounts at dealerships based on false information and behind closed doors. The
agency never tried to study how their guidance might raise costs for auto buyers.
Flexibility to discount credit helps customers get better monthly payments and
often provides them a better rate than they can get on their own. Passage of
S.J.Res. 57 is important to keep competition in the auto loan market and make
sure consumer auto loans stay affordable.

 
 
 
ACTION NEEDED NOW -  A CLOSE VOTE IS EXPECTED - YOUR CALLS ARE
NEEDED TODAY
 
Urge Your Michigan Senators To Vote For S.J.Res. 57 - the Vote Could Occur As Soon
As TOMORROW. 

http://campaign.r20.constantcontact.com/render?ca=c608b89e-735d-49e5-b24b-a6381822718e&preview=true&m=1109135005377&id=preview
https://p2a.co/2ZkAWL5


 
Debbie Stabenow (MI)
East Lansing (517) 203-1760
Detroit (313) 961- 4330
Grand Rapids (616) 975-0052
Flint (810) 720- 4172
Traverse City (231) 929-1031
Marquette (906) 228-8756
 
Gary Peters (MI)
Detroit (313) 226-6020
Lansing (517) 377-1508
Grand Rapids (616) 233-9150
Saginaw (989) 754-0112
Rochester (248) 608- 8040
Traverse City (231) 947-7773
Marquette (906) 226-4554

  
 
 
For more information from NADA or additional talking points, click here or contact the
NADA Legislative Office at (202) 547-5500 or legislative@nada.org.  
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April 18, 2018
 
We have learned that BOTH Michigan Senators voted "Nay" on the 
procedural vote yesterday.  A "Nay" vote is a vote to kill the legislation. 
 
The final vote takes place today.
 
NADA is again asking for your urgent help.  Please read the following...
 
 

 
 

  
 
Call Now to Urge Senators to Vote "Yes" on S.J.Res. 57
Final Senate Vote Imminent

  
 
Today the U.S. Senate will have a final vote on S.J.Res. 57, a joint resolution
disapproving the flawed CFPB auto finance guidance around noon EST. Passage of
S.J.Res. 57 is crucial to ending the CFPB's unjustified attack on dealer reserve and
consumer discounts on auto loans. 

  
Please redouble your efforts to contact your Senators and urge a "Yes" vote on final
passage. It is not too late for Senators who voted "No" on yesterday's procedural vote
to change their vote to "Yes" on final passage. 

  
Click HERE to learn how your Senators voted on the procedural vote yesterday.  A "No"
vote is a vote to kill the legislation.

  
Click HERE to contact your Senators (or see below) and urge them to vote "YES" on
S.J.Res. 57.
 

Debbie Stabenow (MI)
East Lansing (517) 203-1760

Detroit (313) 961- 4330
Grand Rapids (616) 975-0052

Flint (810) 720- 4172
Traverse City (231) 929-1031

Marquette (906) 228-8756

Gary Peters (MI)
Detroit (313) 226-6020
Lansing (517) 377-1508

Grand Rapids (616) 233-9150
Saginaw (989) 754-0112

Rochester (248) 608- 8040
Traverse City (231) 947-7773
Marquette (906) 226-4554 

 

https://www.nada.org/WorkArea/DownloadAsset.aspx?id=21474854475&utm_term=Click%20HERE%20to%20learn%20how%20your%20Senators%20voted&utm_campaign=Call%20Now%20to%20Urge%20Senators%20to%20Vote%20%5Cu201CYes%5Cu201D%20on%20S.J.Res.%2057%20%5Cu2013%20Final%20Senate%20Vote%20Imminent&utm_content=email&utm_source=Act-On+Software&utm_medium=email
https://p2a.co/2ZkAWL5


 
Also, please consider forwarding this email to each of your employees-asking
them to take action as well.

  
If the vote in the U.S. Senate succeeds today, the U.S. House is expected to consider
this legislation next week, and we will need your help again. President Trump is
expected to sign this pro-dealer, pro-consumer legislation into law.
 
 
For more information, click here or contact NADA Legislative at 202.547.5500.

  
 

 

https://www.nada.org/WorkArea/DownloadAsset.aspx?id=21474849417&utm_term=click%20here&utm_campaign=Call%20Now%20to%20Urge%20Senators%20to%20Vote%20%5Cu201CYes%5Cu201D%20on%20S.J.Res.%2057%20%5Cu2013%20Final%20Senate%20Vote%20Imminent&utm_content=email&utm_source=Act-On+Software&utm_medium=email
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Dealer Advisory 
April 17, 2018 

 
 

NOTICE TO DEALERS 
Checks Representing the First Round of Settlements from the Auto Parts 

Anti Trust Litigation Are Being Distributed to Dealers 
 

In March 2016, DADA and MADA sent dealers a "Dealer Advisory" advising them that there had been several 
settlements in federal Multi-district, criminal antitrust cases involving automotive suppliers. The litigation alleged that 
parts suppliers had conspired to fix prices of various vehicle parts, effectively raising the cost for their customers, who 
are vehicle manufacturers, dealers and consumers. 
 
Numerous class-action civil suits arose from the criminal litigation. These civil lawsuits were filed on behalf of 
purchasers, which included vehicle manufacturers, vehicle dealers and consumers who purchased the vehicles. Several 
settlements were reached in the class-action suits on behalf of dealers. Dealers who wished to be members of the class 
were provided information regarding how to file a claim to be included in the distribution of the settlement funds. A 
claim filing deadline of March 31, 2016 was established for the submission of claims, however that deadline was 
extended. Dealers had the choice of assembling the information required to document their claim on their own or 
engaging one of several firms to which they would give access to their DMS system to document the claim. These 
firms generally charged a percentage of the settlement proceeds recovered as their fee to submit the claim. 
 
Over 3,000 dealers submitted claims prior to the filing deadline. These claims involved the purchase and sale of tens of 
millions of the eligible automobiles since 1998. Back in 2016 the claims administrator established the date of April 9, 
2018 as the date for payment of the first round of settlement proceeds. 
 
Some dealerships received these settlement checks from "Auto Parts Antitrust Settlement c/o KCC Class Action 
Services" within the last few days or will receive them shortly. We believe that those who received the checks were 
dealers who filed their own claims without utilizing a third party. We have been asked by some of these dealers if these 
checks are legitimate, whether cashing the checks creates any obligations on the dealer's part and other related 
questions. Presumably, the distributions for those dealers who engaged third parties were sent to the third parties 
pursuant to the terms of the agreement signed by the dealership and will be forwarded to the dealers, less the agreed 
upon fee for the third party, shortly. 
 
These checks are legitimate payments of the first round of settlements in the Automotive Parts Antitrust Litigation 
Matter. They do not obligate the dealership to do anything. The Claims Administrator expects to distribute a larger 
Second Round of Settlements in the third quarter of 2018 and a third and fourth round in the future. More information 
regarding the settlements and distributions can be obtained from www.autodealersettlement.com. 
 
Please contact DADA at (248) 643-0250 or MADA at (800) 292-1923 if you have any questions in this regard.  You 
may also contact Robert Weller II, John Youngblood or Kristen Baiardi with Abbott Nicholson at (313) 566-2500. 
 
 

This advisory has been prepared in conjunction with Abbott Nicholson, P.C. 

http://www.autodealersettlement.com/
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Dealer Advisory 
August 7, 2018 

 
 

NOTICE TO DEALERS 
Auto Parts Antitrust Litigation Claims Period Remains Open 

 
On April 17, 2018, DADA and MADA sent dealers an advisory indicating that there had been several 
settlements in federal multi-district antitrust cases involving automotive suppliers (see attached notice).  
Many dealers have already made claims and been paid at least a portion of the settlement proceeds from 
the class action settlements. 
 
We have recently been advised that a second and possibly a third distribution will be made in the future.  
Dealers who did not file a claim for the first distribution can still do so for subsequent distributions if they 
do so prior to January 21, 2019.  If you have already made a claim with respect to the auto dealers 
settlement fund, you do not need to take any further action.  However, if you have not made a claim, you 
may do so by completing the claim process outlined at the website established for the litigation 
settlement.  That website is www.AutoDealerSettlement.com.   
 
Again, the final deadline for filing a claim in order to participate in the settlement distribution is January 
21, 2019.  Dealers are urged to go to the website for further information.  The website has a 
comprehensive FAQ section that answers many of the questions dealers may have. If you have other 
questions, the court has designated Dewitt "Sparky" Lovelace, Class Counsel, as a contact for dealers. He 
can be contacted by phone at (850) 837-6020 or email dml@lovelacelaw.com. 
 
Of course, you can always contact DADA at (248) 643-0250 or MADA at (800) 292-1923 if you have 
any questions in this regard.  You may also contact Robert Weller, John Youngblood or Kristen Baiardi 
with Abbott Nicholson, P.C. at (313) 566-2500.   
 
 

This advisory has been prepared in conjunction with Abbott Nicholson, P.C. 

http://www.autodealersettlement.com/
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Dealer Advisory 
August 13, 2018 

 
 

NOTICE TO DEALERS 
SOS Provides Clarification Regarding Sales to Repeat Offenders 

 
The Secretary of State (SOS) has revised Chapter 7 of the Michigan Dealer Manual to provide clarification 
regarding sales to prospective purchasers in repeat offender status. The Dealer Manual has been clarified and 
instructs that dealers may not conduct a “title only” sale to a repeat offender. 
 
Several subsections of the Repeat Offender section of the Dealer Manual have been updated, including: 
 

7-7.2 Selling Vehicles to Repeat Offenders.  Dealers are not authorized to sell vehicles to repeat offenders.  
This includes a “title only” transaction.  A person who purchases or leases a vehicle during a period of 
registration denial is guilty of a crime.  

A “title only” transaction submitted to a Secretary of State branch office will be denied and returned to the 
submitting dealership. 
 
7-7.7 Dealer Plates and Temporary Registrations.  Metal dealer plates and BFS-4 15-day temporary 
permits must not be issued to repeat offenders and are subject to confiscation if misused.    
 
7-7.9 Paper Plates.  [Following a triggering offense, a] law enforcement officer will confiscate the vehicle’s 
metal plate and issue a paper plate (commonly referred to as a Section 904C permit).   

The paper plate stays with the vehicle until a court adjudicates the case or the vehicle is sold to a non-family 
member or traded in to a dealer…Repeat offenders cannot transfer their ownership interest in the vehicle to a 
family member or purchase or lease another vehicle.  

 
The SOS has distributed a bulletin with additional details about these changes.  Please review the SOS bulletin 
and updated Dealer Manual, Chapter 7 for complete details. 
 
If you have questions please contact DADA at (248) 643-0250 or MADA at (800) 292-1923 if you have any 
questions in this regard.  You may also contact Robert Weller, John Youngblood or Kristen Baiardi with Abbott 
Nicholson, P.C. at (313) 566-2500.   
 

This advisory has been prepared in conjunction with Abbott Nicholson, P.C. 

https://www.michigan.gov/documents/sos/2018_Dealer_Manual_Update_Bulletin_and_Repeat_Offender_Requirements_629833_7.pdf
https://www.michigan.gov/documents/sos/Dealer_Manual_Chapter_7_186063_7.pdf
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Dealer Advisory 
September 21, 2018 

 
 

NOTICE TO DEALERS 
Pitfalls in the Use and Sale of Courtesy Transportation Vehicles 

 
DADA and MADA have recently received a number of questions regarding courtesy transportation vehicles 
(service loaners). There are several important things to remember when a dealer is putting courtesy transportation 
vehicles into service -- and later taking them out of service and selling/leasing to customers. 
 

• When courtesy transportation vehicles are put into service, they should be titled and registered in the 
name of the dealership. A regular license plate must be purchased for the vehicle. You cannot use a 
dealer plate on a courtesy transportation vehicle. 

• A customer who is provided with a courtesy transportation vehicle should be required to sign a rental 
agreement with an end date 30 days or less from the date on which it is provided to them.  If the customer 
still requires the vehicle after the original 30 days they should return to the dealership and sign a new 
agreement. (If no “end date” is shown and the customer refuses to return the vehicle, law enforcement 
might be unwilling to assist in recovery if the customer’s use appears to be for an indefinite period.)  

• When you later sell or lease the courtesy transportation vehicle, Michigan regulations stipulate that 
it must be sold as used. All documentation of the transaction must reflect that it is a used vehicle. It 
cannot be sold as a new vehicle or demo once it has been titled to the dealership. (This is true despite the 
fact that the manufacturer allows you to extend “new vehicle incentives” to the customer.) 

• Under the rules of the Federal Trade Commission, a “Used Car Buyers Guide” must be prepared and 
displayed on the vehicle.   

• Even if the vehicle is never displayed on the used vehicle lot before the sale, the Used Car Buyers Guide 
must be completed, presented to the customer at the time of sale and retained in the deal jacket. This is 
true of every used vehicle that is offered for sale or sold. 

 
Investigators from the Michigan Secretary of State have recently been citing dealers for violations in situations 
where the documentation of the sale or lease of a former courtesy transportation vehicle is not consistent with 
State of Michigan laws and regulations.  
 
Please contact DADA at (248) 643-0250 or MADA at (800) 292-1923 if you have any questions about this issue.  
You may also contact Robert Weller, John Youngblood or Kristen Baiardi with Abbott Nicholson, P.C. at (313) 
566-2500.   

This advisory has been prepared in conjunction with Abbott Nicholson, P.C. 
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Recreational Marijuana in Michigan:  
What Employers Need To Know 

 
At yesterday’s ballot-box, Michigan voters approved the enactment of the “Michigan Regulation and Taxation 
of Marijuana Act.” The new legislation legalizes use and possession of recreational marijuana by individuals 
ages 21 and over. Individuals are permitted under the new law to possess up to 2.5 ounces of marijuana, 
cultivate or grow up to 12 marijuana plants, and store up to 10 ounces of marijuana (with anything in excess of 
2.5 ounces to be stored in locked and secure receptacle) in their home without violating the law. The law also 
implements a number of state marijuana establishment licenses to cultivate, process, transport, distribute and 
sell marijuana and marijuana products to the public. The new law will take effect 10 days after the date of the 
official declaration of the vote. The legal sale of marijuana and marijuana products, however, will not be 
permitted until the state implements regulatory procedures and processes the various license applications, 
which could take more than a year from the law’s effective date. 
 
The New Law Does Not Permit Operating Under the Influence  
The new marijuana law does not permit anyone to operate a motor vehicle (or snowmobile, aircraft, ORV or 
motorboat) while “under the influence” of marijuana; it also prohibits motor vehicle passengers from 
consuming marijuana on Michigan roads. Employees who violate these laws may still be subject to charges 
and penalties for “Operating Under the Influence of Drugs” under the Michigan Motor Vehicle Code’s zero-
tolerance law. 
 
Employers need to be mindful that the new law does not establish a “legal” driving level of marijuana 
consumption. Unlike alcohol, under MCL 257.625(8), the presence of any “controlled substance” in one’s 
body while operating a motor vehicle, is considered being under its influence and, therefore, is a 
crime. Michigan law includes marijuana under the list of “controlled substance.” MCL 333.7212(1). It is 
unclear if the new law will trump that aspect of the existing state law or if judges will continue to hold any 
amount in one’s system as being “under the influence.” 
 
This could have serious implications for employers whose employees drive employer (or customer) vehicles as 
part of their job duties. It remains to be seen if an employer’s insurance carrier will insist on mandatory, 
scheduled drug testing as part of providing coverage. Likewise, it remains to be seen to what extent an 
employer can be held liable for entrusting an employee to drive under the influence of marijuana, as defined by 
Michigan law, where no obvious signs of its use are present. 
 
Enforcing a zero-tolerance policy before a problem surfaces will necessitate regular drug testing. Human 
observation will not be sufficient. And, unlike alcohol, the presence of marijuana cannot be detected by a 
breath test. Testing is not only time consuming but can be expensive as well. However, until the law has been 
adjudicated in an employment-based context, regular testing may be preferred. 
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The New Law Does Not Protect Employees from Termination 
Although recreational use will now be legal, the law does not protect job applicants who are not hired due to 
failing a pre-employment drug screening, nor does it protect employees who violate workplace drug policies 
from being fired. The Act states:   
 

This act does not require an employer to accommodate conduct otherwise allowed by 
this act in any workplace or on the employer’s property. This act does not prohibit an 
employer from disciplining an employee for violating a workplace drug policy or for 

working while under the influence of marihuana. This act does not prevent an employer 
from refusing to hire, discharging, disciplining, or otherwise taking an adverse 

employment action against a person with respect to hire, tenure, terms, conditions, or 
privileges of employment because of that person’s violation of a workplace drug policy 

or because that person was working while under the influence of marihuana.  
 
Employers, therefore, remain free to enforce workplace drug policies that impose mandatory drug testing, and 
to discipline employees for violating those policies, even if the marijuana use occurs off the premises and 
outside of business hours. 
 
Employers May Still Face Issues Because of the New Law 
While the new law does not legally restrict employment decisions, employers may still face a number of issues 
arising from the enactment of the new law. For example, it is anticipated that marijuana legalization will 
decrease the talent pool for those employers who wish to or are required to maintain a zero-tolerance drug 
policy. This is especially true for manufacturing, general labor and utility jobs. For this reason, employers in 
other states that have already legalized marijuana have considered implementing more relaxed workplace drug 
policies or testing only for drugs other than marijuana. This, however, may present certain safety issues which 
could lead to an increase in work-related injuries – for which the employer may be responsible. 
 
If businesses are employing workers where safety is a concern, such as those that are required to operate motor 
vehicles or heavy machinery as part of their work conditions, or those employing workers in dangerous 
occupations, a zero-tolerance drug policy should still be enforced. Under no circumstances should an employer 
ever permit marijuana use, ingestion of marijuana products or possession of marijuana on the business 
premises at any time.  
 
Employees Fired For Marijuana Use May Still Be Entitled to Unemployment Benefits 
Since the legalization of medical marijuana in 2008, Michigan courts have held that employees who had 
validly issued medical marijuana cardholders and who were discharged from employment for failing a drug 
test as a result of having used marijuana were not disqualified from receiving unemployment 
compensation. Braska v Challenge Manufacturing Co., 307 Mich App 340 (2014). In that case, the employees, 
each of whom had a valid medical marijuana card, were terminated for failing the employer’s mandatory drug 
test. There was no evidence, however, that the employees used (ingested or inhaled) the marijuana on the 
premises or during working hours. Under those circumstances, the court held that, while the employees were 
not wrongfully discharged, they were not disqualified from receiving benefits due to misconduct. While it is 
unclear at this point whether the same rule will apply to an employee discharged for failing a drug test due to 
the use of recreational marijuana, it is conceivable that the courts may issue a similar ruling under similar 
circumstances. 
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Businesses Must Know Each State’s Laws in Which They Operate 
Michigan will be the tenth U.S. State to legalize recreational marijuana; Canada has also recently legalized 
recreational marijuana. In addition, a total of 31 states, the District of Columbia, Guam and Puerto Rico have 
comprehensive legalized medical marijuana laws. Whether for medical or recreational use, each state’s or 
country’s marijuana laws are unique and may impose different restrictions on employers when enforcing its 
policies. Both national and international employers must be aware of the law applicable in each jurisdiction in 
which they operate so they can make appropriate employment decisions within the bounds of those laws. 
 
Marijuana Is Still Illegal Under Federal Law 
Employers must also be cognizant that, regardless of the State’s marijuana legalization, marijuana is still 
illegal under Federal law. As such, a zero-tolerance drug policy will remain a requirement for employers who 
have federal contracts or employ federally licensed workers. 
 
Up-To-Date Policies and Employee Training Is the Key 
Regardless of your company’s workplace drug policy, employers should expect employees to feel emboldened 
by the new law. This will result from employees knowing only that marijuana is legal, but not understanding 
the details of the new law. For this reason, employers may have to deal with employees who believe that they 
cannot be disciplined or fired for marijuana use. The best way to address this is to make sure your employment 
policies are up-to-date and to provide timely employee training. This will ensure that all employees are not 
only aware of your policies but will also understand how to remain compliant and avoid the risk of discipline 
or termination. 
 
 
Please contact DADA at (248) 643-0250 or MADA at (800) 292-1923 if you have any questions about this 
issue. To review your company’s workplace drug policy, schedule employee training, or discuss any questions 
you have about Michigan’s new recreational marijuana law, you may also contact either John R. McGlinchey, 
Esq. or Christopher R. Gura, Esq. at Abbott Nicholson, P.C. (313) 566-2500..  
  
 

This advisory has been prepared in conjunction with Abbott Nicholson, P.C. 
 


